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Halliburton lets defendants use lack of price impact 
to rebut ‘fraud on the market’ presumption 
Noah Hagey and Andrew Levine of BraunHagey & Borden explain that the U.S. Su-
preme Court’s recent Halliburton decision contains a price impact defense that can be 
used to derail not only shareholder fraud-on-the-market securities cases at the class 
certification stage, but possibly consumer fraud suits and other class actions as well.
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COMMENTARY

Delaware court upholds poison pill in response  
to activist accumulations
In light of a recently revived interest in Delaware in the use of the poison-pill defense 
to limit activist investors, Michael O’Bryan and Enrico Granata of Morrison & Foerster 
examine a decision on the effectiveness of the Sotheby’s auction house’s two-stage 
rights plan against dissidents and the validity of the board’s use of that pill.

In re OpenTable Inc. Stockholders Litigation,  
No. 9776, memorandum of understanding filed 
(Del. Ch. July 14, 2014).

In a memorandum of understanding filed  
July 14, the plaintiff shareholders tentatively 
agreed to drop claims that the OpenTable 
directors and officers breached their fiduciary 
duty by accepting a $103-per-share buyout that 
significantly undervalued the company.

The plaintiffs claimed the proposed buyout of OpenTable Inc. greatly 
undervalued the company, which operates an online reservation service 
for 31,000 restaurants in North America, Japan and parts of Europe.

REUTERS/Brendan McDermid
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COMMENTARY

Halliburton lets defendants use lack of price impact to rebut ‘fraud 
on the market’ presumption 
By Noah Hagey, Esq., and Andrew Levine, Esq. 
BraunHagey & Borden 

The U.S. Supreme Court on June 23 issued 
its decision in Halliburton Co. v. Erica P. John 
Fund, 134 S. Ct. 2398, the court’s much 
anticipated revisiting of its 1998 ruling in 
Basic Inc. v. Levinson, 485 U.S. 224.  

In Basic, the court held that plaintiffs 
in securities class actions may, in some 
circumstances, satisfy the reliance element of 
a Rule 10b–5 action by invoking a rebuttable 
presumption of reliance, rather than proving 
that individual members of the class actually 
relied on the misrepresentation.

In Halliburton, the court refused to overrule 
Basic, or go as far as Halliburton Co. would 
have liked in modifying the presumption.  
But the court did expand the tools available 
to defendants in opposing class certification 
by permitting defendants to rebut the 
Basic presumption with evidence showing 
that the alleged misrepresentation had no 
effect on stock price — that is, had no “price 
impact.”  Basic had already recognized that 
defendants could rebut the presumption at 
the merits stage.

Halliburton, and its amici, argued that the 
court should scrap the Basic presumption 
altogether or modify it by requiring plaintiffs 
to prove at the class certification stage that 
the alleged misrepresentations had a price 
impact.  As a fallback, Halliburton argued 
that, at the very least, defendants should be 
permitted rebut the presumption at the class 
certification stage by showing a lack of price 
impact.  

recognizes that markets do not immediately 
incorporate all public information into stock 
prices.  The court reasoned that Basic did not 
premise its holding on a perfectly efficient 
market; rather, “Basic recognized that 
market efficiency is a matter of degree and 
accordingly made it a matter of proof.”

The court similarly cast aside, and left it to 
Congress to address, concerns that individual 
questions of reliance would predominate 
and that the Basic presumption has led to a 
proliferation of meritless class actions, which 
extort settlements from defendants, punish 
innocent shareholders, and impose excessive 
costs on businesses and the courts. 

Noah Hagey (L) is the managing partner at BraunHagey & Borden, a San Francisco-based litigation 
boutique. He can be reached at hagey@braunhagey.com.  Andrew Levine (R) is a counsel at the firm.

The case has been closely watched because 
the court’s decision is likely to affect class 
suitability determinations not just in securities 
class actions, but in consumer products, food 
products and other class actions as well.

To invoke the Basic presumption, plaintiffs 
must prove that:

•	 The	 alleged	 misrepresentations	 were	
publicly known.

•	 They	were	material.

•	 The	stock	traded	in	an	efficient	market.

•	 The	plaintiffs	traded	the	stock	between	
the time the misrepresentations were 
made and the truth was revealed.

While the court could have gone further, its decision  
gives defendants another arrow in their quiver  

to defeat class actions at the class certification stage  
before the costs of litigation skyrocket. 

The presumption is premised, in part, on 
the court’s embrace of the “efficient capital 
markets hypothesis” — that the market price 
of shares traded on well-developed markets 
reflects all publicly available information, 
and, hence, any material misrepresentations.

In reaching its decision, the court rejected 
Halliburton’s principal argument that 
the “efficient capital markets” hypothesis 
relied on in Basic has been undermined 
by subsequent economic theory, which 

The Supreme Court also rejected Halliburton’s 
argument that if the Basic presumption 
remains, plaintiffs should be required to 
prove that a defendant’s misrepresentation 
had a price impact in order to invoke the 
presumption.  The court found this burden 
would amount to the same thing as taking 
away the presumption altogether and would 
“radically alter the required showing for the 
reliance element for the Rule 10b-5 cause of 
action.”  

Nevertheless, the court agreed with 
Halliburton’s less ambitious proposed 
modification — that courts must permit 
defendants to introduce evidence of a lack 
of price impact at the certification stage to 
rebut the presumption.

While the court could have gone further, its 
decision gives defendants another arrow 
in their quiver to defeat class actions at the 
class certification stage before the costs of 
litigation skyrocket. 
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Securities fraud defendants may use event 
studies or other statistical models to show 
that the alleged misrepresentation had no 
price impact.  Defendants in non-securities 
class actions also have new avenues to 
oppose class certification.  For example, 
defendants in false-labeling class actions 
relating to consumer and food products can 
use similar statistical studies at the class 
certification stage to show that the alleged 
misrepresentation — such as the use of the 
term “all natural” in food labeling — had no 
price impact. 

In Amgen the court held that defendants 
should not be permitted to disprove the 
materiality of the alleged misrepresentation 
— one of the four prerequisites for invoking 
the presumption of class-wide reliance 
— at the class certification stage because 
the question of materiality will always be 
common to the class.  In Halliburton the 
court distinguished Amgen by drawing a 
distinction between reliance on market price 
and materiality that seemed circular at best.

What Amgen missed, and Halliburton fails 
to satisfactorily explain away, is that the 

In Halliburton the court distinguished Amgen by drawing a 
distinction between reliance on market price and materiality 

that seemed circular at best.

While both plaintiffs and defense counsel will 
likely find something to cheer in the court’s 
decision, neither, unfortunately, will find 
it consistent with the court’s other recent 
decision addressing the Basic presumption, 
Amgen Inc. v. Connecticut Retirement Plans 
and Trust Funds, 133 S. Ct. 1184 (2013).

materiality of an alleged misrepresentation, 
like reliance on the integrity of market price, 
is an issue requiring individualized proof.  
According to the court, not allowing a 
defendant to challenge reliance at the class 
certification stage would the “lead to bizarre 
result[]” of enabling class certification if “[t]
he evidence at the certification stage thus 

shows an efficient market, on which the 
alleged misrepresentation had no price 
impact.”  But if there were an efficient market 
and no price impact that would essentially 
mean that the misrepresentation was not 
uniformly material.)

Justice Clarence Thomas focused on this 
issue in his concurring opinion, joined by 
Justices Antonin Scalia and Samuel Alito: 
“It cannot be seriously disputed that a great 
many investors do not buy or sell stock based 
on a belief that the stock’s price accurately 
reflects its value.”  This observation is true 
not just in the securities context, but in the 
consumer and food product context as well 
— where no such presumptions apply, and 
courts have denied class certification for this 
very reason.  Consumers purchase goods 
for all sorts of reasons — taste, branding, 
product placement, ingredients — and not 
all of those are accurately reflected in their 
price.  Halliburton provides another way for 
defendants to demonstrate this, by showing, 
at the class certification stage, that an 
alleged misrepresentation or labeling error 
had no price impact. WJ
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COMMENTARY

Delaware court upholds poison pill in response  
to activist accumulations
By Michael O’Bryan, Esq., and Enrico Granata, Esq.  
Morrison & Foerster 

The Delaware Court of Chancery on May 2 
rejected a request by Third Point to enjoin 
Sotheby’s annual stockholder meeting, 
scheduled for May  6, because of a “poison 
pill” stockholder rights plan adopted by 
Sotheby’s board.  Third Point LLC v. Ruprecht, 
et al. No. 9469, 2014 WL 1922029 (Del. Ch. 
May 2, 2014).

Sotheby’s plan provided a 20% ownership 
trigger for stockholders who disclaimed 
intent to control the company, but a 10% 
ownership trigger for other stockholders 
(including activist investors like Third Point).1  
Third Point asked for a waiver that would 
give it a 20% limit, but the Sotheby’s board 
refused.  Third Point then asked the court to 
postpone the stockholder meeting, claiming 
that the board had breached its fiduciary 
duties in adopting the plan and refusing the 
waiver.  In this opinion the court denied Third 
Point’s request.  

Following the decision, the parties quickly 
negotiated a settlement that gave Third Point 
three seats on an expanded Sotheby’s board, 
allowed Third Point to increase its ownership 
position to 15%, and provided for termination 
of the rights plan upon completion of the 

The plan provided:

•	 1-year	term;	

•	 qualifying	 offer	 provision,	 exempting	
acquisitions pursuant to an offer for “any 
and all” shares that gave stockholders 
at least 100 days to respond; and 

•	 2-tier	 trigger	 for	 the	 beneficial	
ownership level that would trigger the 
plan, allowing a person that reported 
its ownership on a federal Form 13G, 
thus indicating a lack of intent to seek 
to control the company (sometimes 
referred to as a “passive” investor), 
to acquire up to 20%, while other 
stockholders could acquire up to only 
10%.

The court noted that the plan did not prohibit 
Sotheby’s from seeking stockholder approval 
to extend the term or from otherwise 
extending the term at the board’s discretion.

COURT ANALYSIS

Adoption of the Plan as a Reasonable 
Response to a Perceived Threat  

The court reviewed the board’s adoption 
of the plan under the enhanced scrutiny 
established by the Delaware Supreme 
Court’s 1985 Unocal decision, which requires 
that a board, in taking defensive measures, 

stockholder meeting.  The stockholder 
meeting was opened as scheduled but then 
adjourned until May 29 to give stockholders 
time to review the settlement and related 
information.

The opinion provides support for boards 
that are trying to protect their companies 
from perceived risks from activist investors, 
including risks arising from actions other 
than a direct challenge for control.  However, 
it does not provide unfettered discretion – 
boards taking defensive actions must first 
identify a legitimate threat to the company 
and must limit their responses to those 
proportionate to the threat they have 
identified, and moreover must be prepared 
to adjust in light of new information or 
circumstances.

BACKGROUND

Sotheby’s adopted the plan in October 2013, 
shortly after receiving a letter from Third 
Point critical of Sotheby’s management and 
strategy and after being advised that activist 
funds had accumulated a 19% position in 
Sotheby’s stock, including just under 10% 
held by Third Point.

 REUTERS/Arnd Wiegmann

A Sotheby’s stockholder sought to enjoin the auction house’s 
annual stockholder meeting on concerns about a “poison pill” 
plan the board adopted to prevent a change in control of the 
company.  
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(1) identify reasonable grounds for believing 
a threat to the company existed and  
(2) take reasonable and proportionate steps 
in response.  

Threat.  The court focused on the board’s 
concern with “creeping control” and the 
possibility that activists could form a control 
block without paying a control premium to 
Sotheby’s other stockholders.  The court 
noted that the board faced several hedge 
funds accumulating stock at a rapid pace, 
and had been “informed by its advisors that it 
was not uncommon for activist hedge funds 
to form a group or ‘wolfpack’” to acquire, in 
the aggregate, large blocks of stock.  The 
court also noted the profiles of Third Point 
and another activist provided to the board by 
its advisors.

The court also took into account that the board 
was comprised of a majority of independent 
directors, and had retained outside advisors 
in connection with its investigation into the 
activists’ activity, which reflected a good faith 
and reasonable investigation that supported 
the board’s findings of threat.  

Proportionality.  The court found that there 
was a reasonable probability that the board 
could show that the plan was a proportionate 
response to the threat it had identified, since 
even the 10% limit allowed activists to obtain 
substantial ownership positions, particularly 
when compared to the less than 1% ownership 
represented by the board.  The court further 
noted that when the board adopted the plan 
there had been a possibility that Third Point 
was working in connection with other funds 
and that, through “conscious parallelism,” a 
limit above 10% could “make it easier” for a 
few activists to obtain control.  The court also 
found that Third Point had not shown that the 
plan was either coercive or preclusive, since 
the plan did not impose “any consequences” 
on stockholders for voting as they pleased, 
and Third Point still could win the proxy 
contest. 

Notwithstanding its findings, the court noted 
that it did “not mean to endorse” the two-
tier trigger structure.  The court confirmed 
that it found the 10% limit on activists to 
be reasonable, and that the discriminatory 
impact of this feature “most likely” would 
be to allow Form 13G filers, who “may be 
more inclined to vote with management,” to 
acquire more stock, but that here the largest 
stockholder in any event was Third Point.  On 
the other hand, the court also found that the 

two-tier structure might provide a “closer 
fit” to a company’s need to prevent activists 
from gaining control while allowing others 
to acquire more stock.  Ultimately, though, 
the court stated that it was “inclined to 
agree” that the distinction between active 
and passive stockholders raises “some valid 
concerns.”

The Board’s Refusal to Grant the 
Waiver to Third Point  

The court also reviewed under Unocal 
enhanced scrutiny the board’s refusal to 
grant the waiver requested by Third Point.  
The court found that the board’s refusal 
presented “a much closer question,” since 
Third Point had asked only to be allowed to 
acquire up to 20% and not to be relieved 
from other proscribed actions in concert with 
others, and thus did not present the kinds of 
concerns that it had potentially presented 
when the board adopted the plan.  

established by the court’s 1988 Blasius 
decision.  The court noted that the board 
was facing the apparent threats discussed 
above, and that there were no signs that 
the board was motived by entrenchment, 
pointing out that the board is not staggered, 
is “dominated” by independent directors, 
and has an above-average turnover rate.  
The court also noted that, pursuant to the 
qualifying offer provision of the plan, a bidder 
could make an offer for the entire company 
and replace the entire board. 

Likewise, the court found that the board’s 
refusal to grant Third Point’s waiver 
request was not primarily for the purpose 
of interfering with Third Point’s franchise, 
though the court found the question 
“uncomfortably close.”  The court noted that 
the board’s refusal came shortly after it was 
advised that allowing Third Point to acquire 
the requested additional shares probably 

The court noted that the plan did not prohibit Sotheby’s from 
seeking stockholder approval to extend the term or from 
otherwise extending the term at the board’s discretion.

Nonetheless, the court found that the board 
had shown a threat from “negative control,” 
that is, that allowing Third Point to acquire 
20% of the stock “could effectively allow 
[it] to exercise disproportionate control and 
influence,” despite a lack of actual control or 
an explicit veto power, particularly given that 
Third Point would be the company’s largest 
stockholder and further given the “aggressive 
and domineering manner” in which Third 
Point’s CEO had conducted himself.  

The court cited executive recruitment as 
an “important corporate action” that the 
board could be concerned that Third Point 
could control.  The court also noted, though, 
that Third Point’s claims with respect to 
infringement on its stockholder franchise 
appeared “at least colorable” and “raise[d] 
important policy concerns.”

Board’s Motivation for Adopting the 
Plan and Refusing the Waiver  

The court rejected Third Point’s argument 
that the board, in adopting the plan, had 
the “primary purpose” of interfering with 
stockholder votes, which would have 
required that the board meet the very 
high “compelling justification” standard 

would lead to a Third Point victory in the 
pending proxy contest. 

IMPLICATIONS

The opinion addresses Third Point’s request 
for a preliminary injunction of Sotheby’s 
stockholder meeting; a full trial on the merits 
of the board’s actions, including with respect 
to the rights plan, might lead to different 
results.  However, the opinion provides a 
number of practical pointers for boards.

•	 A	 board	 can	 use	 a	 poison	 pill	 to	 help	
defend the company in certain activist 
situations.  However, the board must be 
prepared to undergo a court’s Unocal 
enhanced scrutiny, and show both that 
it had reasonable grounds for believing 
there was a threat to corporate policy 
and effectiveness and that the terms 
of the pill provided a proportionate and 
reasonable response to that threat.  As 
shown by the court’s detailed analysis, 
the company’s actual circumstances 
must be considered carefully.

•	 Boards	 may	 be	 able	 to	 use	 two-
tiered pill trigger structures in some 
circumstances, and such triggers may 
allow for greater proportionality to 
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the perceived threat.  However, courts 
have concerns with such structures and 
are likely to look closely at the actual 
discriminatory impact in the context of 
the company.

•	 The	 court	 acknowledged	 potential	
threats beyond the open pursuit 
of control, including the threats of 
“creeping control” and “conscious 
parallelism” and of “effective … negative 
control.”  However, the court also noted 
that activists may take steps that may 
at least reduce some of these concerns 
(such as the limited waiver sought by 
Third Point), emphasizing the need to 
take all relevant circumstances into 
account.  

•	 A	 request	 for	a	waiver	under	a	pill	 can	
present a “closer” question for the board 
than the initial adoption of the pill, since 
in the context of the request the threat 
may have become, or may become, 
more specific or narrow and the steps 
needed to contain it correspondingly 
more limited.  The board’s response to 
a waiver request also must be able to 
survive a court’s enhanced scrutiny.

•	 A	pill	is	not	a	panacea;	the	pill	imposed	
some constraints on the activists, 
and the court upheld Sotheby’s use 
of the pill (at least for purposes of a 
preliminary injunction with respect to 
its annual stockholder meeting), but 
Sotheby’s still settled with Third Point 
and gave Third Point the board seats 
and some of the potential additional 
ownership it had sought.  WJ

NOTES
1 A general description of this relatively new 
two-tier trigger, including examples of its use in 
plans adopted by other companies, is included 
in our article Poison Pills with Lower Ownership 
Thresholds for Activist Investors Come Under 
Attack, Apr. 22, 2014.

In return, those defendants revealed 
additional details about the sale process, 
including the reasons they agreed to 
Priceline’s offer even though it included 
conditions that dissident shareholders said 
would keep competing suitors at a distance.

If the settlement is approved by Chancellor 
Andre G. Bouchard, it will clear the way for 
the completion of the merger, which is slated 
to close later this year.

In arranging the deal, the officer and director 
defendants were looking out for themselves 
instead of trying to get shareholders the best 
possible deal, Raul said.

If the merger goes through, the complaint 
said, President and CEO Matthew Roberts 
will continue as CEO of OpenTable and 
the other defendants will receive benefits 
not available to the company’s public 
shareholders, such as the conversion of their 
stock options to options in Priceline stock.

The suit accused those executives of 
breaching their fiduciary duties by putting 

The suits accused OpenTable’s executives of breaching their 
fiduciary duties by putting their personal interests ahead of the 

company’s when they arranged a merger with Priceline.

Open Table merger
CONTINUED FROM PAGE 1

In the first of four similar shareholder 
complaints, David Raul alleged breach 
of fiduciary duty against OpenTable, its 
executives and Priceline, claiming the 
buyout’s price tag greatly undervalues 
the company, which operates an online 
reservation service for 31,000 restaurants in 
North America, Japan and parts of Europe.

According to Raul’s June 17 complaint, 
OpenTable has grown solidly and consistently 
since its founding in 1998.  The company’s 
revenues rose by an average of 15 percent 
to 18 percent for each of the four quarters 
of 2013 and the first quarter of 2014, Raul 
said, and it still has the opportunity to tap 
a huge market of restaurants and diners 
domestically and internationally. 

OpenTable earned $190.1 million in 2013, 
according to the complaint, up from  
$161.6 million in 2012.  Its stock topped 
$104.48 per share June 13, the day the merger 
was announced, Raul said, and that price — 
$1.48 more per share than Priceline’s offer 
— proves the proposed deal undervalues the 
company.

According to the complaint, the buyout 
also includes a “no solicitation” clause, an 
onerous bidding process and a $91 million 
termination fee for Priceline that together 
unreasonably prevent any competitor from 
trying to buy the company.

their personal interests ahead of the 
company’s.  Raul also said Priceline aided 
and abetted the breaches by causing the 
OpenTable board to accept the inadequate 
price and the restrictive protection package.

The suit, filed on behalf of everyone who held 
OpenTable stock at the time the merger was 
announced, sought a court order blocking 
the merger or awarding damages to public 
shareholders.

The Raul suit was consolidated with three 
others July 3.

In the memorandum of understanding, the 
defendants denied any wrongdoing but 
agreed to reveal additional details about 
the merger negotiations, and the plaintiffs 
release the defendants from all claims 
related to the buyout.  WJ

Attorneys:
Plaintiffs: Ryan M. Ernst and Daniel P. Murray, 
O’Kelly Ernst & Bielli, Wilmington, Del.; Donald J. 
Enright, Levi & Korsinsky, Washington

Defendants: Raymond J. Di Camillo, Susan M. 
Hannigan and Rachel E. Horn, Richards,  
Layton & Finger, Wilmington

Related Court Document:
Complaint: 2014 WL 2763784

See Document Section A (P. 21) for Raul’s 
complaint.
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BREACH OF FIDUCIARY DUTY

DirecTV shareholders seek to halt AT&T merger deal
Shareholders of digital television provider DirecTV have filed a class-action lawsuit to halt the company’s $48.5 billion 
merger with communications giant AT&T Inc. for what they claim is inadequate stock compensation.

Fran Richter Irrevocable Bypass Trust et al. 
v. DirecTV et al., No. 9811, complaint filed 
(Del. Ch. June 20, 2014). 

Barry Richter and the Fran Richter 
Irrevocable Trust claim the $95 “cash and 
stock” consideration offered to DirecTV 
shareholders falls below analysts’ target 
prices for this kind of deal, especially 
considering the company’s strong growth in 
recent quarters and the significant benefits 
AT&T will realize from the proposed merger.

The complaint, filed in the Delaware 
Chancery Court on behalf of all DirecTV 
shareholders, also names as defendants 
AT&T and 12 DirecTV board members, 
including Chairman and CEO Michael White.

Under the proposed merger announced 
May 19, DirecTV would become a wholly 
owned subsidiary of AT&T, with shareholders 
receiving $28.50 per share in cash and 
AT&T shares worth $66.50.  Following the 
acquisition, AT&T shareholders would own 
85 percent of the company, and DirecTV 
shareholders would own 15 percent, the 
complaint says.

The plaintiffs point to DirecTV’s strong 
momentum, as evidenced by continued 
growth in the second half of 2013, when 
revenue rose 7 percent to $31.75 billion.  

May 13 from Atlantic Equities LLP, according 
to the complaint.

The plaintiffs claim the proposed transaction 
contains language designed to have a 
chilling effect on other potential bidders.  
These include, they say, a “no solicitation” 
provision that would stop DirecTV from 
actively soliciting a better offer and a 
“matching rights” provision that would give 
AT&T five business days to respond to any 
better offer that came in unsolicited.

The defendants also agreed to a $1.4 billion 
“termination fee” if DirecTV walked away from 
the deal, but there was no similar provision 

Earnings results also indicated the company 
added 1.2 million net new subscribers in Latin 
America for the year, driving revenue there up 
10 percent to end at $6.84 billion.

White said in a February release 
accompanying those results that DirecTV 
hoped to continue that trend in 2014 with “a 
strong, comprehensive strategy dedicated 
to building lifelong customer relationships 
while driving revenue and profit growth over 
the long term.”

The plaintiffs say DirecTV did, in fact, continue 
to do well in the first quarter of 2014.  The 
company announced May 6 it had surpassed 

DirecTV CEO Michael White (L) and AT&T CEO Randall Stephenson (R) smile as they take their seats at a U.S. Senate subcommittee 
hearing June 24 on their companies’ proposed merger.  Some DirecTV shareholders have sued to stop the deal.

REUTERS/Kevin Lamarque

The plaintiffs claim the proposed AT&T merger undervalues 
DirecTV stock and comes in below analyst targets.

38 million subscribers, increased revenue by 
4 percent to $7.86 billion and improved free 
cash flow by 25 percent to $886 million.  

Stock prices soared May 7 to $88.25 per 
share, according to Nasdaq figures.  That 
day, analysts with Brean Capital LLC and 
Macquarie put DirecTV’s target price at 
$96 and $100, respectively.  Wunderlich 
Securities also set a target price of $97 per 
share May 8, followed by a $100 price target 

if AT&T opted out, the complaint says.  The 
plaintiffs say this is worrisome since the 
merger might hinge on DirecTV’s ability to 
renew its “Sunday ticket” agreement with the 
National Football League to sell subscription 
packages to watch football games.

The complaint alleges one count of breach 
of fiduciary duty against the individual 
board members and one count of aiding and 
abetting that breach against DirecTV, AT&T 
and AT&T subsidiary Steam Merger Sub.

The plaintiffs are seeking an order halting 
the proposed transaction until the 
defendants “have undertaken all appropriate 
and available methods to maximize 
stockholder value” or an order rescinding 
the merger if it does go forward, with an 
award of recessionary damages to DirecTV 
shareholders.  WJ

Attorneys:
Plaintiffs: Seth D. Rigrodsky, Rigrodsky & Long, 
Wilmington, Del.

Defendants: Richard A. Acocelli, WeissLaw, New 
York 

Related Court Document: 
Complaint: 2014 WL 2891697

See Document Section B (P. 30) for the 
complaint.
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DIRECTOR RESIGNATION

Delaware Supreme Court OKs director resignation  
by written or oral statement 
The Delaware Supreme Court has affirmed a lower court’s ruling that a director “may” provide written notice of  
resignation to a corporate board and that it does not mean the director “may only” resign in writing.

Biolase Inc. v. Oracle Partners LP, No. 270, 
2014, 2014 WL 2619404 (Del. June 12, 
2014).

The decision cements a prior Chancery Court 
opinion on the resignation of former Biolase 
Inc. director Alexander Arrow, whom the 
lower court had found properly resigned 
by oral statement during a Feb. 28 board 
meeting. 

The issue before the three-judge high court 
panel stemmed from a dispute between 
Oracle Partners LP, Biolase’s largest 
shareholder, and a contingent of Biolase 
board members loyal to board chairman and 
CEO Federico Pignatelli.

According to the opinion written by Chief 
Justice Leo Strine Jr., Pignatelli orchestrated 
the resignation of two Biolase board 
members, Arrow and Samuel Low, at the 
February meeting.  Pignatelli and Larry 
Feinberg, a managing member of Oracle’s 
general partner, agreed that independent 
directors Paul Clark and Jeffrey Nugent 
should replace Low and Arrow, the opinion 
says.

During the telephonic meeting, Arrow said 
he agreed with tending his resignation, 
though Low remained quiet, according to the 
opinion.  The board then unanimously voted 
Clark and Nugent to fill the two vacancies on 
the six-member board.

Pignatelli said in a subsequent press 
release that he was “thrilled” with the new 
appointments, though his jubilation was 
short-lived as he quickly learned the new 
members were seeking his ouster as CEO, 
according to the opinion.

He asked Arrow and Low to rescind their 
resignations and allegedly instructed 
someone at Biolase to file a form with 
the Securities and Exchange Commission 
indicating the company now had eight board 
members, consisting of four undisputed 

The Supreme Court found Oracle failed to 
make any argument to that point during any 
stage in the litigation, however, and rejected 
its assertion on appeal that such arguments 
should be reserved for a secondary round of 
hearings on fee-shifting.  WJ

Attorneys:
Appellant: Stephen C. Norman, Potter Anderson & 
Corroon, Wilmington, Del.

Appellee: Kenneth J. Nachbar, Morris, Nichols, 
Arsht & Tunnell, Wilmington

Related Court Document: 
Opinion: 2014 WL 2619404

See Document Section C (P. 40) for the opinion.

members along with Low, Nugent, Arrow 
and Clark.

Oracle sought a declaration from the 
Chancery Court that the board consisted only 
of Clark, Nugent and the four undisputed 
members.  The Pignatelli faction sought a 
declaration that only the four undisputed 
directors were true members of the board, 
the opinion says.

The Chancery Court found that the board 
consisted of the four undisputed members 
and Clark.  While Arrow had undeniably been 
aware he was resigning and provided oral 
consent to same, the court found there was 
not enough evidence to establish Low had 
also resigned, as he kept quiet during the 
Feb. 28 telephone meeting.  Oracle Partners 
v. Biolase Inc., No. 9438, 2014 WL 2120348 
(Del. Ch. May 21, 2014).

The Pignatelli faction filed an expedited 
appeal to that ruling, arguing that allowing 
a board member to resign orally contradicts 
Delaware corporate law providing that “any 
director may resign at any time upon notice 
given in writing or by electronic transmission 
to the corporation.”

The high court opinion noted, however, that 
the law does not say “may only,” and the 
additional facts in this case (Arrow’s oral 
consent and the subsequent press release) 
present “one of the clearest cases of a 
director resignation by means other than a 
formal writing.”

The Supreme Court also deferred to the 
Chancery Court’s finding that Clark, rather 
than Low, should fill the vacancy created 
by Arrow, based on the order in which the 
names appear on the draft minutes of the 
Feb. 28 meeting.

Oracle had also cross-appealed, claiming 
the Chancery Court abused its discretion 
in granting the shareholder legal costs but 
denying reimbursement for attorney fees.  

8 Del. C. § 141(b)

 The board of directors of a corporation 
shall consist of 1 or more members, 
each of whom shall be a natural 
person. The number of directors shall 
be fixed by, or in the manner provided 
in, the bylaws, unless the certificate 
of incorporation fixes the number of 
directors, in which case a change in 
the number of directors shall be made 
only by amendment of the certificate. 
… Each director shall hold office until 
such director’s successor is elected 
and qualified or until such director’s 
earlier resignation or removal.  Any 
director may resign at any time upon 
notice given in writing or by electronic 
transmission to the corporation.  A 
resignation is effective when the 
resignation is delivered unless the 
resignation specifies a later effective 
date or an effective date determined 
upon the happening of an event 
or events.  A resignation which is 
conditioned upon the director failing to 
receive a specified vote for reelection 
as a director may provide that it is 
irrevocable.
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ATTORNEY FEES

’Corporate benefit’ suit seeking attorney 
fees dismissed
A Delaware Chancery Court judge has dismissed a shareholder complaint 
seeking attorney fees for successfully demanding that Astoria Financial Corp. 
amend disclosures to stockholders regarding executive compensation.

Raul et al. v. Astoria Financial Corp.,  
No. 9169, 2014 WL 2795312 (Del. Ch.  
June 20, 2014).

Vice Chancellor Sam Glasscock III found 
that because plaintiff David Raul merely 
did the company a “good turn” by bringing 
knowledge of a corporate misstep to the 
attention of Astoria’s board of directors, he 
is not entitled to reimbursement of attorney 
fees even though the board corrected the 
shortcoming to shareholders’ advantage.

Under the “say on pay” provisions of the 
Dodd-Frank Act enacted in July 2010, 
Astoria and other public companies 
are required to submit issues involving 
executive compensation to shareholders for 
nonbinding advisory votes.  

Say-on-pay also requires companies to 
allow shareholders a nonbinding “frequency 
vote” to determine how often the advisory 
compensation votes should occur, according 
to an opinion issued by Vice Chancellor 
Glasscock.  Under Dodd-Frank, say-on-pay 
provisions must be approved by companies 
at shareholder meetings.

Delaware ‘corporate benefit’ doctrine

“Delaware courts have long acknowledged the ‘common corporate benefit,’ doctrine as 
a basis for awarding attorney’s fees and expenses in corporate litigation.  The principle 
underlying this doctrine is that where a litigant has conferred a common monetary 
benefit upon an identifiable class of stockholders, all of the stockholders should 
contribute to the costs of achieving that benefit.  As a preliminary matter, however, 
in order to be entitled to an award of fees under the corporate benefit doctrine, the 
petitioner must demonstrate that: (i) the suit was meritorious when filed; (ii) the action 
producing benefit to the corporation was taken by the defendants before a judicial 
resolution was achieved; and (iii) the resulting corporate benefit was causally related 
to the lawsuit.  Further … Delaware law entitles the plaintiffs to a presumption that 
a causal connection existed between the initiation of litigation and a benefit later 
conferred on the corporation in a situation where actions taken by the defendant after 
the filing of the complaint render asserted claims moot.”

—United Vanguard Fund v. TakeCare Inc., 727 A.2d 844, 850 (Del. Ch. 1998) (internal 
citations and footnotes omitted)

Companies are then obligated to provide 
shareholders with information following 
executive compensation decisions, including 
whether the board took into account the 
results of the advisory vote in setting the 
amount.

Astoria held its first shareholder say-on-
pay meeting in May 2011, according to the 
opinion.  Stockholders overwhelmingly 
voted to approve the board-recommended 
compensation levels and agreed to hold 
annual advisory votes going forward.  The 
company filed a form 8-K with the Securities 
and Exchange Commission indicating those 
results.

A second such meeting occurred in April 
2012, and Astoria allegedly disseminated 
a proxy statement urging shareholders to 
approve the new recommended executive 
compensation levels.  

But Raul, acting as custodian for an Astoria 
shareholder, contended that the 2012 proxy 
failed to say whether or how the Astoria board 
took the 2011 advisory vote into consideration 
when drafting its recommendation.

Dodd-Frank ‘say on pay’ 
provisions, 15 U.S.C. § 78n–1

Shareholder approval of executive 
compensation

(a) Separate resolution required

(1) In general

Not less frequently than once 
every 3 years, a proxy or consent 
or authorization for an annual or 
other meeting of the shareholders 
for which the proxy solicitation rules 
of the [Securities and Exchange] 
Commission require compensation 
disclosure shall include a separate 
resolution subject to shareholder 
vote to approve the compensation 
of executives, as disclosed pursuant 
to Section 229.402 of title 17, Code 
of Federal Regulations, or any 
successor thereto.

(2) Frequency of vote

Not less frequently than once 
every 6 years, a proxy or consent 
or authorization for an annual or 
other meeting of the shareholders 
for which the proxy solicitation 
rules of the Commission require 
compensation disclosure shall 
include a separate resolution subject 
to shareholder vote to determine 
whether votes on the resolutions 
required under paragraph (1) will 
occur every 1, 2, or 3 years.

He sent a demand letter to the board, 
asserting it failed to meet SEC requirements 
by omitting that information and that it 
was in breach of its fiduciary duty of loyalty, 
candor and good faith.  He demanded 
the board issue corrective disclosures and 
institute more stringent protocols regarding 
disclosures and that Astoria compensation 
committee consider the results of future 
advisory votes when making executive 
compensation decisions.

Astoria responded in May 2012, indicating 
it had addressed each of the demands.  
The company, however, refused to pay any 
attorney fees in connection with the demand 
letter, prompting Raul’s Dec. 17, 2013, 
complaint in the Chancery Court.

Raul argued that his demand presented 
a “meritorious claim” that conferred a 
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corporate benefit upon Astoria by bringing 
the company into compliance with the law, 
which Astoria disputed.

Vice Chancellor Glasscock noted that under 
the corporate-benefit doctrine, a plaintiff 
may seek attorney fees for a meritorious 
claim based on information of wrongdoing 
that resulted in board action providing a 
benefit to the corporation.

FEE-SHIFTING BYLAWS

U.S. companies adopt bylaws that could 
quash some investor lawsuits
(Reuters) – A handful of mostly tiny U.S. companies have become the first to adopt 
controversial bylaws that would shift legal fees to investors who sue and lose, which 
legal experts said could upend the economics of shareholder litigation.

The vice chancellor found 
that the plaintiff had done a 
“good turn” for the company 

but was not entitled to 
attorney fees.

The doctrine is premised on the idea that 
where a litigant has conferred a common 
monetary benefit to shareholders, they 
should contribute to the expense of bringing 
that benefit.  But, the opinion notes, it is 
only where a benefit results from a demand 
to address corporate wrongdoing that it is 
appropriate for the court to intervene.  Raul 
argued that his demand raised “a meritorious 
claim for breach of fiduciary duty” by the 
board of directors, according to the opinion.

However, the opinion says, Raul failed to 
articulate any legal basis for a breach-of-
duty claim.  While directors have a duty 
to disclose all “material information” to 
shareholders when seeking shareholder 
action, the vice chancellor found none of the 
omitted information here was material to any 
informed future vote.

The supplemental disclosure Raul achieved 
through his demand and that he points to as a 
corporate benefit was itself only a boilerplate 
line that indicated the board was “aware of 
a variety of factors, including the outcome 
of the advisory vote,” in approving executive 
compensation, according to the opinion.

But nothing in the complaint indicated the 
board actually intended to violate the law 
or that it acted with gross negligence rising 
to the level of a breach of duty, according to 
opinion.  WJ

Attorneys:
Plaintiff: Joel Friedlander and Jaclyn Levy, 
Friedlander & Gorris, Wilmington, Del.

Defendant: Rolin P. Bissell and Emily V. Burton, 
Young Conaway Stargatt & Taylor, Wilmington 

Related Court Document: 
Opinion: 2014 WL 2795312

The Delaware Supreme Court ruled in May 
that “loser pays,” or fee-shifting, bylaws were 
valid and could be used to deter lawsuits.  
ATP Tour Inc. et al. v. Deutscher Tennis Bund 
et al., No. 534, 2013, 2014 WL 1847446 (Del. 
May 8, 2014).

Six companies recently have adopted the 
bylaws, which govern relations between a 
company and its shareholders.

At least two of the companies, small medical 
device makers Echo Therapeutics Inc and 
Biolase Inc., have been sued by shareholders 
this year over the makeup of their board.

“The Echo board determined that the 
adoption of a fee-shifting bylaw provision 
and its potential effect in deterring future 
frivolous litigation was in the best interests 
of all shareholders,” the company said in a 
statement.

Biolase declined to comment.

The bylaws would apply to cases brought 
under Delaware corporate law, which governs 
the internal workings of companies.  It would 
not affect securities fraud cases, which are 
brought under federal law.

The majority of U.S. companies incorporate 
in Delaware, in part because the state’s court 
protects directors from second-guessing 
by shareholders as long as they act in good 
faith.

Critics sketched out scenarios in which small 
shareholders would be too intimidated by the 
fee-shifting provisions to sue big companies 
over executive pay or deals to sell the 
company too cheaply.

But the bylaws have been used in situations 
where the company is small, and the 
potentially larger party is the investor.

“I think it’s notable that we’re not seeing the 
well-established, large-cap companies do it,” 
said Claudia Allen, an attorney with Katten 
Muchin Rosenman who tracks companies 
adopting the bylaws.

Earlier this year Echo settled a lawsuit 
brought by Platinum Partners by putting one 
of the hedge fund’s nominees on its board.  
Platinum Partners Value Arbitrage Fund et al. 
v. Echo Therapeutics et al., No. 9305-VCN, 
joint stipulation of dismissal filed (Del. Ch. 
Feb. 27, 2014).

Egan-Jones Proxy Services said in its report 
on Echo’s proxy vote that the settlement was 
driven in part by the potential expense of 
litigation.

The other companies adopting the bylaws 
were Westlake Chemical Partners LP, 
Townsquare Media LLC, Viper Energy 
Partners LP and LGL Group Inc.  All but 
LGL are planning or recently completely 
initial public offerings and at least three of 
the six have a market capitalization under  
$100 million.

Allen said most companies are probably 
reluctant to adopt the bylaw because of the 
potential to harm investor relations.

“It’s not the U.S. system so you’ll become a 
lightning rod of controversy,” she said.

Under the “American rule” in U.S. litigation, 
each party bears its own legal costs 
regardless of the outcome.

The Delaware Supreme Court ruled in May 
that the fee-shifting bylaw of ATP Tour 
Inc., an organization that oversees men’s 
professional tennis, was valid.

The ATP ruling prompted the state’s Senate 
to try to ban the use of fee-shifting bylaws, 
but the effort failed after heavy lobbying by 
the U.S. Chamber of Commerce.

Allen said it was far from clear if the 
bylaws adopted by Echo and Biolase would 
withstand scrutiny of a court, which would 
examine if it was an appropriate response 
to a perceived threat.  That will have to wait 
until a shareholder sues, loses and gets stuck 
with the company’s legal bill.  WJ

(Reporting by Tom Hals in Wilmington, Del.; 
editing by Leslie Adler)
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PROXY DISPUTE

Wal-Mart asks court to shoot down church’s proxy suit  
over gun sales
By Nicholas Gardner, Esq., Senior Content Writer, Westlaw Daily Briefing

Wal-Mart Stores Inc. says in federal court papers that Trinity Wall Street’s lawsuit, seeking to force the retail giant to  
allow a shareholder vote on the church’s proposal for oversight of gun sales, should be tossed as moot.

Trinity Wall Street v. Wal-Mart Stores Inc., No. 14-cv-405, opening 
brief in support of cross-motion for summary judgment filed (D. Del. 
July 3, 2014).

In a cross-motion for summary judgment, Wal-Mart says no controversy 
remains to be resolved because shareholder proxy materials, which 
omitted Trinity’s proposal, were filed and disseminated more than two 
months ago.

In an April complaint filed in the U.S. District Court for the District of 
Delaware, Trinity, an Episcopal parish in lower Manhattan, asked for 
a court order requiring Wal-Mart to include in the proxy documents 
a proposal for oversight of the company’s policy on selling guns with 
“high-capacity” ammunition magazines, meaning those holding more 
than 10 rounds.

The proposal asked the board of directors to weigh the sale of 
products that are “especially dangerous to the public,” pose a risk to 
the company’s reputation, or risk offense to community and family 
values that Wal-Mart wants to associate with its brand, according to 
the complaint.

The proposal meets the requirements of Section 14(a) of the Securities 
Exchange Act of 1934, 15 U.S.C.A. §  78n, and Rule 14a-8, 17 C.F.R. 
§ 240.14a-8, Trinity said in the suit.

U.S. District Judge Leonard P. Stark on April 11 denied Trinity’s motion 
for emergency relief, saying the church had failed to meet its burden to 
show a likelihood of success on the merits of the suit.

Wal-Mart submitted the proxy materials, omitting Trinity’s proposal, 
to the Securities and Exchange Commission on April 23, according to 
court filings.

Trinity then filed an amended complaint seeking a declaration that 
Wal-Mart’s omission of its proposal had violated Section 14(a) and Rule 
14a-8 and that its “reasonably anticipated exclusion” of the proposal 
from its 2015 materials would violate the same provisions. It also filed a 
summary judgment motion.

Wal-Mart filed a motion to dismiss the suit for lack of subject matter 
jurisdiction, which remains pending, and the cross-motion for summary 
judgment.

NO JUSTICIABLE CONTROVERSY

Wal-Mart says the court lacks subject matter jurisdiction over Trinity’s 
amended complaint.

Trinity’s claim regarding the 2014 proxy materials is moot, and its claim 
regarding 2015 materials is not ripe for adjudication as Trinity has not 
submitted a proposal for 2015, the memo says.

Wal-Mart also argues that, should the court find some part of the 
amended complaint justiciable, it is entitled to summary judgment 
because “nothing has changed since the court found that Trinity was 
not likely to succeed on the merits of its claim.”

The company properly rejected the proposal based on Rule 14a-8(i)(7), 
which allows the exclusion of proposals related to “ordinary business 
operations” the memo says.

Wal-Mart says the SEC agreed with that view in a March 20 no-action 
letter.

Judge Stark reached the same conclusion at the emergency relief 
hearing, saying that since the proposal relates to the “products that 
Wal-Mart sells,” it pertains to ordinary business operations, the memo 
says.

Wal-Mart also says it properly excluded the proposal under the 
regulation because it did not “focus on a significant policy issue.” 
Instead, it addressed public safety, the company’s reputation and 
products that may offend family and community values, and did not 
solely concern Wal-Mart’s sale of guns or guns in society.

The memo says the proposal was also excludable under SEC Rule 
14a-8(i)(3) as “vague” or “misleading” because it did not name values 
Wal-Mart should foster or identify a community that Wal-Mart might 
offend.  WJ

Related Court Document:
Opening brief: 2014 WL 3039679

REUTERS/Rick Wilking
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BANKRUPTCY ISSUES

Insurers sue asbestos trust for records, say they suspect fraud
(Reuters) – Six insurance companies are suing an asbestos personal injury trust set up by a U.S. unit of Philips that the 
insurers suspect has been making millions of dollars in fraudulent payments to parties that cannot prove they were 
harmed by the company’s asbestos products.

AIU Insurance Co. et al. v. Philips 
Electronics North America Corp. et al., 
No. 9852, complaint filed (Del. Ch. July 2, 
2014).

In the lawsuit, the insurers are seeking access 
to trust records.

The insurers said the asbestos personal 
injury, or PI, trust set up during the 2008 
bankruptcy of TH Agriculture & Nutrition LLC, 
a unit of Philips Electronics North America 
Corp., had been paying substantially more 
claims than originally forecast.

“Plaintiffs have a reasonable suspicion that 
fraudulent claims have been submitted to 
and paid by the asbestos PI trust,” said the 
lawsuit, which was filed July 2 in Delaware’s 
Court of Chancery.

may have paid $25 million more than they 
should have because of the suspected fraud.

The insurers are AIU Insurance Co., American 
Home Assurance Co., Birmingham Fire 
Insurance Company of Pennsylvania, Granite 
State Insurance Co., Lexington Insurance Co. 
and National Union Fire Insurance Company 
of Pittsburgh.

In January, a judge found in the bankruptcy of 
Garlock Sealing Technologies that personal 
injury lawyers had repeatedly sought claims 
from asbestos trusts after their clients told 
courts they had no exposure to the products 
the trusts were compensating for.  In re 
Garlock Sealing Techs., No. 10-31607, 2014 
WL 104021 (Bankr. W.D.N.C. Jan. 10, 2014).

Federal and state lawmakers have also 
proposed bills that would increase disclosure 
from the asbestos trusts.  WJ

(Reporting by Tom Hals in Wilmington, Del.; 
editing by David Gregorio)

Related Court Document:
Complaint: 2014 WL 2995015

no merit because the insurers were offered 
the opportunity to audit the trust’s claims in 
compliance with the bankruptcy plan.

“They want to conduct a different audit than 
the one contemplated by the agreement,” 
said Sander Esserman of Stutzman, 
Bromberg, Esserman & Plifka in Dallas.  “I 
suspect the lawsuit will not receive any 
traction in the courts.”

Philips Electronics did not immediately 
respond to a request for comment.

THAN filed for bankruptcy in 2008 in the 
wake of thousands of lawsuits by people 
alleging they were made sick by the asbestos 
the company distributed until 1980.

In exchange for setting up the $900 million 
trust, all future asbestos-related claims 
against THAN were directed to the trust.

The six insurers agreed to make installment 
payments to Philips Electronics North 
America based on the distributions by the 
asbestos trust.  They said in their lawsuit they 

REUTERS/Francois LenoirThe lawsuit is the latest 
in a string of legal and 

legislative actions aimed at 
shedding light on the trusts, 
which compensate people 

injured by exposure to 
cancer-causing asbestos.

The insurers said the asbestos personal injury trust set up during the 2008 bankruptcy of a Philips Electronics North America Corp. 
subsidiary had been paying substantially more claims than originally forecast.  The company’s office in Brussels, Belgium, is shown here. 

The lawsuit is the latest in a string of legal 
and legislative actions aimed at shedding 
light on the trusts, which have been used for 
decades to compensate people injured by 
exposure to cancer-causing asbestos.

Dozens of companies have filed for 
bankruptcy in the wake of thousands 
of lawsuits and then set up trusts that 
collectively control tens of billions of dollars.

The six insurers were seeking to conduct an 
audit of trust records as part of a bankruptcy 
agreement with TH Agriculture & Nutrition, 
or THAN, Philips Electronics North America 
and the asbestos trust.

An attorney who represented THAN as well 
as the asbestos trust said the lawsuit had 
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BANKRUPTCY ISSUES

Energy Future postpones hearings after judge questions plans
(Reuters) –Texas power company Energy Future Holdings has postponed indefinitely court hearings aimed at keeping 
its fast-track bankruptcy on course after a judge questioned the company’s approach.

In re Energy Future Holdings Corp.,  
No. 14-10979, notice of adjournment of 
certain motions and hearings filed (Bankr. 
D. Del. July 8, 2014).

The company said in a filing July 8 that it was 
postponing hearings scheduled for July 10 
and 11 at which it was hoping to win approval 
to borrow $1.9 billion to help finance its plan 
to exit bankruptcy early next year.

In April, Energy Future Holdings filed one 
of the largest U.S. bankruptcies with a plan 
to split the company in a bid to restructure 
more than $40 billion in debt.

The company also postponed a July 18 
hearing when it hoped for approval of an RSA, 
or restructuring support agreement, which 
would commit the company and certain 
creditors to a schedule and a restructuring 
outline.

The company said it would use the time to 
discuss potentially beneficial developments 
with creditors and outside parties.  It also 
said it would consider July 1 comments from 
U.S. Bankruptcy Judge Christopher Sontchi 
in Wilmington, Del., who questioned if the 
company was on the “appropriate path.”

Energy Future planned to use the $1.9 billion 
loan, known as a debtor-in-possession or DIP 
loan, to refinance high-yielding debt of EFIH, 
its unit that owns Oncor, a regulated power 
transmission business.

Instead of repaying that loan, the unsecured 
creditors and their backers who were funding 
the loan would convert the financing into a 
stake of about 60 percent in Energy Future 
when it exited bankruptcy.

“This is clearly not your run-of-the-mill 
DIP and there’s evidence there are serious 

competing proposals,” Judge Sontchi said 
at the close of the July 1 hearing.  He also 
questioned if the company should be seeking 
approval of the loan before getting approval 
of the restructuring support agreement.

“So I think candor requires that I convey 
that the debtors’ record on these particular 
issues is fairly thin and is going to need more 

“This is clearly not your run-
of-the-mill DIP and there’s 
evidence there are serious 

competing proposals,” 
U.S. Bankruptcy Judge 

Christopher Sontchi said at 
the close of a July 1 hearing.

evidence to satisfy the court that this is the 
appropriate path to continue to go down,” he 
said, according to a court transcript.

Hearings to approve that loan were held on 
June 30 and July 1, and were set to conclude 
by July 18.

Two groups of creditors wanted the company 
to consider their competing loans, one 
of which was backed with a $1.6 billion 
commitment by NextEra Energy Inc, a Florida 
power company.

Energy Future said in the July 8 filing it would 
update the court July 18.

Separate from its plan to refinance EFIH 
debt, Energy Future plans to turnover to 
senior creditors, who are owed $24.4 billion, 
its unit that owns unregulated power plants 
and a retail utility.  WJ

(Reporting by Tom Hals in Wilmington, Del.; 
editing by Grant McCool)

Energy Future Holdings was hoping to win approval of a $1.9 billion debtor-in-possession loan and of its restructuring support agreement 
at the now-postponed hearings.  A screenshot of the company’s website is shown here.

Courtesy of www.energyfutureholdings.com
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ALISON FRANKEL’S ON THE CASE

Wal-Mart case in Delaware:  
How much discovery can shareholders get?
By Alison Frankel

(Reuters) – Shareholder lawyer Stuart Grant 
of Grant & Eisenhofer told me July 11 that 
he was feeling pretty good about his oral 
argument at the Delaware Supreme Court 
the previous day, in a case that will determine 
how much discovery plaintiffs are permitted 
when they sue to see corporate books and 
records.  Wal-Mart Stores v. Ind. Elec. Workers 
Pension Trust Fund IBEW, No. 614, 2013, oral 
argument held (Del. July 10, 2014).

Grant said his opponent, Wal-Mart counsel 
Mark Perry of Gibson, Dunn & Crutcher, gave 
so smooth and polished a presentation that 
the state justices might easily have glided 
along with what, according to Grant, was 
Perry’s “radical rewriting” of Delaware law.  
Instead, Grant said, “the court was not buying 
into Wal-Mart’s extreme theory.”

Wal-Mart, you will not be surprised to hear, 
had a different view of the argument: “We 
think it went very well,” Perry told me July 11.  
“We presented strong arguments and look 
forward to the court’s decision.”

Both sides agree on one thing: If the Delaware 
Supreme Court affirms then-Chancellor Leo 
Strine’s 2013 discovery order in IBEW v. Wal-
Mart, it’s great news for shareholders and 
a big reason for Delaware corporations to 
worry.  Ind. Elec. Workers Pension Trust Fund 
IBEW v. Wal-Mart Stores, No. 7779, discovery 
order issued (Del. Ch. Oct. 15, 2013).  (Strine, 
who is now chief justice of the Delaware 
Supreme Court, was recused from hearing 
the July 10 argument.)

One of the crucial advantages for corporations 
defending their conduct in shareholder suits 
is that investors can’t find out very much 
about internal decision-making until they’ve 
gotten past defense dismissal motions.  Wal-
Mart claims that if it loses at the Delaware 
Supreme Court, plaintiffs will be licensed 
to go on deep-sea-fishing expeditions for 
corporate documents before they even file a 
breach-of-duty complaint.

That’s because the Wal-Mart case involves 
a discovery demand from shareholders who 
haven’t yet filed a derivative suit accusing 
the company’s directors of breaching their 
duties.  Lawsuits seeking corporate books 
and records are based on a 1967 Delaware 
statute that gives shareholders a right of 
access to certain corporate documents 
for certain purposes.  The dispute at the 
Delaware Supreme Court on July 10 centered 
on the scope of the materials shareholders 
should be permitted to see and what 
purposes investors may pursue through 
books-and-records suits.

According to Wal-Mart’s brief to the state 
justices, these cases have only one purpose: 
to permit shareholders to amass information 
about why it would be futile for them to 
demand that the board itself take action 
against directors.  (As you know, shareholders 
who bring derivative claims stand in the 
shoes of the corporation; to move forward 
with the cases, they must either show that 
the board refused to respond to their demand 

for investigation or that there was no point in 
asking the board to act.)

Wal-Mart and Gibson Dunn argue that 
Delaware precedent restricts books-and-
records discovery to materials board 
members saw before they made their 
supposedly faithless decisions.  But in 2013, 
when then-Chancellor Strine considered 
the Wal-Mart shareholders’ books-and-
records suit, he rejected Wal-Mart’s cramped 
interpretation.  He said that the board’s 
minutes and other records don’t necessarily 
reflect everything directors may have known.  
He ordered Wal-Mart to produce a broad 
array of documents — including materials 
from Wal-Mart executives, on the theory that 
the board can be assumed to know whatever 
the company’s top officers knew.

That order, Wal-Mart lawyer Perry told the 
Delaware Supreme Court on July 10, was 
“absolutely indefensible” in a books-and-
records case.  Perry said that shareholders 
are supposed to be permitted only “necessary 
and essential” materials under Delaware 
precedent on the scope of the 1967 books-
and-records statute, known as Section 220.

“This thing has gone so far beyond Section 
220 that it’s unrecognizable,” Perry said in 
oral argument.

He got some support from Justice Carolyn 
Berger, who wrote the seminal Delaware 
opinion on books-and-records discovery in 
the 2002 case Saito v. McKesson HBOC Inc., 
2002 WL 31657622 (Del. Ch. 2002).  Justice 
Berger pressed shareholder lawyer Grant 
about the breadth of Strine’s order: Wasn’t he 
effectively granting shareholders discovery 
on the merits of their potential claims against 
directors?  Books-and-records discovery, she 
said, is supposed to be much more restricted 
than merits discovery.  Shareholders just 
need enough to craft a derivative complaint 
that will survive a defense motion to dismiss, 
according to the judge.

Grant responded that he’s permitted to get 
his hands on whatever he needs to state a 
claim.  He contradicted Wal-Mart’s assertion 

Alison Frankel updates her blog, “On the Case,” multiple times 
throughout each day on WestlawNext Practitioner Insights.  A founding 
editor of Litigation Daily, she has covered big-ticket litigation for more 
than 20 years.  Frankel’s work has appeared in The New York Times, 
Newsday, The American Lawyer and several other national publications.  
She is also the author of “Double Eagle: The Epic Story of the World’s 
Most Valuable Coin.”
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that books-and-records suits have the sole 
purpose of permitting plaintiffs to establish 
demand futility.  (Justice Henry Ridgely 
seemed to side with Grant on this point.)  In 
fact, Grant said, the union suing Wal-Mart 
for books and records explicitly stated in 
its complaint that it wanted documents to 
investigate whether officers mismanaged the 
company and whether directors breached 
their duty.  “Who specifically authorized the 
coverup?” Grant said.  “I need 220 documents 
so I can see who ought to be defendants.”

There are all kinds of interesting dynamics 
in the Wal-Mart case, including how much 
deference the Delaware Supreme Court will 
pay to a controversial ruling by the judge 
who’s now chief justice.  I’m also curious to 
see the impact on securities fraud litigation 
if Strine is affirmed and the Delaware court 
permits broad discovery in books-and-
records suits.  Shareholders who file fraud 
class actions are severely handcuffed on 
early discovery.  Might we see plaintiffs’ firms 
file books-and-records suits in Delaware to 
bolster discovery in securities fraud cases in 
federal court?

Grant said federal judges generally frown 
upon that sort of back-door maneuvering.  
In any event, he said, whatever documents 
he ends up getting from Wal-Mart in his 
books-and-records suit won’t go beyond the 
derivative complaint he will file eventually 
against Wal-Mart’s directors.  “None of these 
documents are going to securities plaintiffs,” 
he said.  WJ

NEWS IN BRIEF

DELAWARE HIGH COURT OVERTURNS DECISION TO VACATE ARBITRATOR 
INTERPRETATION 

The Delaware Supreme Court has found that a Chancery Court judge misapplied the “manifest 
disregard” standard when he vacated an arbitrator’s decision in a dispute over the calculation 
of the final sale price for a global security firm controlled by SPX Corp.  Justice Carolyn Berger, 
writing for the high court, said the Chancery Court’s decision must be reversed because it did 
not take into account that the parties’ submissions to the arbitrator presented two colorable 
interpretations of the underlying stock purchase agreement.  The case arose from a dispute over 
how to interpret an agreement by SPX to sell the stock of its subsidiary, Vance International, to 
Garda USA Inc. The Supreme Court held that even if the arbitrator’s decision to side with one 
of the interpretations was wrong, it was not subject to vacatur under the “manifest disregard” 
standard.

SPX Corp. v. Garda USA Inc., No. 332, 2013, 2014 WL 2708631 (Del. June 16, 2014).

Related Court Document:
Opinion: 2014 WL 2708631  

GENERAL PARTNER HAD NO DUTY TO VOLUNTEER DEAL FAIRNESS INFO

The Delaware Chancery Court has decided that there is no implied good-faith duty on the part 
of a general partner to volunteer information to a special committee formed to consider the 
fairness of deal in which that general partner stands on both sides.  Vice Chancellor J. Travis 
Laster’s memorandum opinion found the controlling limited partnership agreement eliminated 
the general partner’s fiduciary duty of disclosure to the limited partners.  The decision grants a 
motion for summary judgment by El Paso Pipeline Partners LP to dismiss claims of breach of the 
duty of good faith in a challenge to an asset sale by the company’s parent, El Paso Corp.  The 
vice chancellor concluded that it would be unlikely that the same drafters who chose to eliminate 
the fiduciary duty would expect the general partner to owe an implicit contractual obligation to 
volunteer information when negotiating with the conflicts committee.

In re El Paso Pipeline Partners LP Derivative Litigation, No. 7141, 2014 WL 2641304   
(Del. Ch. June 12, 2014).

Related Court Document:
Order: 2014 WL 2641304  

LILLY INFRINGING DIABETES DRUG PATENTS, SANOFI SAYS

Sanofi-Aventis U.S. LLC has filed a lawsuit accusing Eli Lilly & Co. infringing Sanofi patents for the 
diabetes drug Lantus and its associated pen-like injection device, Lantus SoloSTAR.  According 
to the suit, filed in U.S. District Court for the District of Delaware on July 7, Eli Lilly applied for 
Food and Drug Administration approval to manufacture and sell insulin glargine for injection 
in 3 mL cartridges, 100 units/mL, with its own pen-like device, knowing full well that Sanofi 
already held an approved new drug application for insulin glargine for injection, at a strength 
of 100 units/mL, in 3mL and 10 mL dosage units, and the relevant patents.  Sanofi says Lilly 
submitted its new-drug application to the FDA only after Sanofi’s patents were already approved 
for inclusion in the FDA Orange Book, which provides a listing of drugs approved by the agency 
for sale in interstate commerce and updates of new application and patent approvals.  Sanofi 
seeks an injunction enjoining Lilly from engaging in the manufacture, sale or importation of 
insulin glargine injection in 3 mL cartridges, 100 units/mL, for the full term of the Sanofi patents.

Sanofi-Aventis U.S. LLC et al. v. Eli Lilly & Co., No. 1:14-cv-00884, complaint filed  
(D. Del. July 7, 2014).

Related Court Document:
Complaint: 2014 WL 3058259
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CHANCERY COURT CASES FILED

            CAPTION  CASE NO.            NATURE OF ACTION            DATE   ATTORNEY

1. Tohir v. SynQor 9848 Appraisal July 1, 2014 Arthur Dent
2. Trudeau v. TradingScreen 9849 Books & records July 1, 2014 Gregory Varallo
3. Good v. Marberry 9850 Breach of duty July 2, 2014 Michael Hanrahan
4. Murphy v. Davis 9851 Breach of duty July 2, 2014 Blake Bennett
5. Price v. PLX Technology 9853 Breach of duty July 2, 2014 Peter Andrews
6. Wohlberg v. Idenix Pharm. 9854 Breach of duty July 2, 2014 Seth Rigrodsky
7. King v. Fusion-io 9855 Breach of duty July 2, 2014 Ryan Ernst
8. Herman v. China National 9857 Compel meeting July 3, 2014 Kenneth Nachbar
9. Momentum v. Hammerschmidt 9858 Declaratory judgment July3, 2014 Francis G.X. Pileggi
10. Halder v. Gorman IV 9859 Appoint custodian July 3, 2014 Michael Maimone
11. MPORP v. Murdock 9860 Enforce settlement pact July 7, 2014 Stuart Grant
12. Schwartz v. Ignarro 9864 Waste of assets July 8, 2014 Michael Hanrahan
13. Richter Investments v. Halt Medical 9866 Appraisal July 9, 2014 Samuel Hirzel
14. Szostak v. Tiarks 9867 Breach of duty July 9, 2014 Francis G.X. Pileggi
15. Salamone v. Gorman 9870 Director election July 10, 2014 Michael Maimone
16. Neubauer v. Select Advisors 9871 Books & records July 10, 2014 Bradley Aronstam
17. Meyers v. Quiz-Dia 9878 Advancement July 11, 2014 John Dorsey
18. Cohn v. Salameh 9881 Breach of duty July 14, 2014 Blake Bennett
19. Taglich v. Decision Point 9882 Compel meeting July 14, 2014 Rudolf Koch
20. Heim v. Vitacost.com 9883 Breach of duty July 15, 2014 Peter Andrews
21. Johnson v. Ignarro 9884 Breach of duty July 15, 2014 Michael Hanrahan
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