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The long saga over whether Pirate’s Booty Aged White Cheddar Snacks are, indeed “all natural” may 
finally be over. Plaintiff lawyers who filed no less than six lawsuits against Pirate Brands over its puffed-
corn and baked rice snacks agreed to dismiss all their claims this week, closing the book on yet another 
attempted class action over allegedly mislabeled food. 

From the beginning, these suits had more than a whiff of the shakedown about them. Like most class 
actions, they were brought by lawyers who specialize in this sort of litigation. At least one of the named 
plaintiffs had been involved in similar suits, and supposedly independent law firms filed multiple cases in 
different states against Pirate Brands, sometimes using complaints that were nearly word-for-word 
copies of each other. 

The goal, according to the lawyers defending Pirate Brands, was to drive the costs of litigation so high 
that the company would find it cheaper to settle by agreeing to pay token amounts to class members 
and a rich fee to the lawyers who claimed to represent them. 

That’s not what happened in this case. Lawyers at BraunHagey, a boutique firm that focuses on 
defending consumer class actions, fought hard against the lawyers suing Pirate Brands, even seeking 
sanctions for, as they put it in one motion, turning “a meritless snack food labeling action into the 
Second Peloponnesian War.” Among other tactics, BraunHagey investigated the relationships between 
the named plaintiffs and their lawyers. They also won $10,000 in sanctions against one set of lawyers for 
discovery abuse, after those lawyers tried to drag an outside firm into the litigation simply because it 
invested in Pirate Brands. 

Partner Noah Hagey declined to comment on whether Pirate Brands paid to settle the lawsuits, which 
were all eventually consolidated in federal court in New York. The record suggests if a payment was 
made, it was small. The lawsuits were dismissed with prejudice, meaning they can’t be filed again, after 
the judge refused to certify a class or grant discovery. 

For BraunHagey, it was the reaffirmation of a strategy the nine-lawyer firm has developed for thwarting 
class-action lawyers who use litigation as a tool for reaping million-dollar fees for themselves. Instead of 
settling quickly, they fight, hiring private investigators to probe into the often-incestuous relations 
between law firms and the representative plaintiffs they need to file cases, as well as arguing to judges 
that no damages – another requirement for a lawsuit to proceed – have occurred. 

 “These are lawyer-driven cases susceptible to real scrutiny on their relationship with their named 
plaintiffs,” Hagey told me, “because virtually all the so-called clients in these cases were solicited by the 
lawyers, and often have close personal or family relationships and are recycled clients from case to 
case.” 

http://www.piratebrands.com/
http://braunhagey.com/


In their motion for sanctions in the New York cases — which the judge denied — BraunHagey lawyers 
accused their opponents of orchestrating a scheme to drive up defense costs by filing copycat suits 
around the country and using a variety of tactics to try and keep them from being transferred to New 
York. A law firm filed a case in Washington over Pirate’s Booty naming a plaintiff who had won $5,000 as 
class representative in an earlier lawsuit filed in Massachusetts by Adhoot & Wilson, the firm behind the 
lead Pirate’s Booty case in New York, defense lawyers said. Several of the complaints said plaintiffs had 
viewed a Pirate’s Booty website on the exact same date, suggesting the lawsuits were copies. Lawyers at 
Adhoot & Wilson, Shepherd, Finkleman, Miller & Shah and Reese Richman didn’t respond to requests 
for comment. 
 
BraunHagey has gone after plaintiff lawyers themselves, as well. In a Florida lawsuit over allegedly 
mislabeled Dippin’ Chips, the law firm asked the court to reject class certification and disqualify attorney 
Howard Rubinstein. The prolific class-action lawyer, now based in Florida, was disbarred in Texas in 
1983 (when his name was apparently spelled Rubenstein), and although he won his Texas law license 
back in 1993 he was suspended again this year for, among other things, failing to disclose his Texas 
disciplinary history or properly register in courts in other states. 

In his declaration to the court in the Dippin’ Chips case in Florida, Hagey says Rubenstein sued the 
company for incorrectly labeling its products as “natural,” using language that appeared to be borrowed 
from lawsuits he’d filed against other companies. Dippin’ Chips’ lawyers pointed out an incongruity in 
the claims by plaintiff David Scarola, however: He said he’d been buying the product for four years when 
it had only been on the market for six months. They nevertheless offered $200 for his troubles. 
Rubinstein emailed BraunHagey two minutes later saying the offer had been rejected. 

“Mr. Rubinstein’s denial did not explain how he could have consulted with his alleged client, plaintiff 
David Scarola, during that two minute window, or why his client would reject a full refund for any 
purchases,” Hagey says in his declaration. In a subsequent phone call, Hagey says, Rubinstein suggested 
he might be willing to settle the case on a “private, non-class basis” in the six- or seven-figure range. 

Rubinstein declined to comment on the Dippin’ Chips case and referred questions about his disbarment, 
which was confirmed by the Texas Bar, to the lawyers at BraunHagey. His client Scarola dismissed the 
case on Dec. 5, several days after FORBES inquired into Rubinstein’s disciplinary history. 

Dippin’ Chips represents another tactic BraunHagey lawyers like to employ: Making lowball settlement 
offers in order to later avail themselves of Rule 68, a federal court rule that allows defendants to recover 
their legal costs if the plaintiff rejects the offer and ultimately recovers less in court. While few judges 
award sanctions or fees in America, where the English loser-pays rule is viewed with loathing, the tactic 
forces plaintiff lawyers to reconsider how hard they want to press their case. 

“We see a real strategic advantage to making the plaintiffs and their lawyers work in a new direction,” 
Hagey said. After all, class-action lawyering is a business enterprise, designed to generate fees for the 
lawyers who bring these cases. That business is based on spending as little as possible to get to the 
settlement table, and lawyers “don’t want to hard on cases and spend money and time where there is 
uncertainty,” Hagey said.  

The food-labeling cases, while popular, are especially dicey for plaintiff lawyers. They’re based on the 
dubious idea that consumers have been ripped off when they purchase products whose labels arguably 
misstate something. Lawyers attacked the “all natural” claim on Pirate’s Booty, for example, saying their 
clients didn’t know the products contained genetically modified corn – which happens to comprise 85% 
of the corn produced in the U.S. Then they hire expensive economists to theororize how much less those 
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same customers would pay for the product if they’d only known it did contain corn that didn’t fit their 
definition of “all natural.” (The federal government doesn’t consider GMO crops to be unnatural.) 
Lawyers struck the jackpot with this type of claim when they sued Toyota over its allegedly acceleration-
prone Priuses ( which mysteriously stopped accelerating when Toyota entered settlement talks with the 
lawyers.) They settled claims filed in federal court in California that the cars were worth less than 
advertised for $1.2 billion, including $200 million in fees, which worked out to about $20 per vehicle. 
 
Judge Charles Breyer in San Francisco demolished this approach, however, in a ruling this year denying 
class certification in a lawsuit over ConAgra products like Hunt’s tomato sauce and Swiss Miss hot cocoa. 
Plaintiff Levi Jones testified in a deposition that he only bought two of the Hunt’s products and nothing 
on the label motivated his purchase. He said he avoided citric acid and calcium chloride, then admitted 
he bought many other brands containing the same ingredients. Breyer, the brother of U.S. Supreme 
Court Justice Stephen Breyer, said it was impossible to assemble a class of consumers who were misled 
by the label claims because labels are constantly changing and consumers buy products for all manner of 
reasons, including colors, taste, price and family traditions. 

Companies have also successfully defended such claims by showing how their sales and pricing didn’t 
change after removing claims like “all natural,” undercutting the idea that consumers pay a premium 
price based on label wording. 

“Plaintiffs have not have been able to establish with any kind of reliable expert that anyone has incurred 
any monetary damages or paid a so-called `price premium’ based on any attribute on the label,” said 
Hagey. “Period.” 

The $1.2 billlion Toyota Prius settlement demonstrates how far plaintiff lawyers can go with this theory 
anyway. But Hagey said judges in the Northern District of California, dubbed “food court” because of all 
the label class actions filed there, are surprisingly harsh toward economic-damages claims. For every 
Ghiardelli Chocolate case — $1.7 million in fees for the lawyers who challenged the label on white 
chocolate chips – there are many more cases, like ConAgra, that are dismissed before they reach the 
class-certification stage. 

And even when the lawyers win, they might lose. One of the most important wins on the economic-
damages side came in the California Supreme Court’s so-called Tobacco II decision in 2009 allowing a 
class action to proceed on behalf of anybody who bought “light” cigarettes and thought they were safer 
than regular cigarettes bearing the same declaration of deadliness from the U.S. Surgeon General on 
their label. 

On remand from the high court, Judge Ronald Prager in San Diego Superior Court threw out the case, 
saying the plaintiff’s expert, MIT economist Robert Pindyck, generated “nonsensical results” by 
surveying smokers and determining they would pay half as much for “light” cigarettes if they’d known 
they were just as unsafe as the regular cancer sticks. Among other things, the judge found that real-
world experience showed that Philip Morris didn’t have to cut its prices a bit after it began advertising 
the fact that Marlboro Lights were no safer than reds. 

“Real world indicators convincingly show that Plaintiffs’ model does not reflect reality,” Judge Prager 
concluded. “The totality of the evidence suggests the amount of actual restitution is zero.” 

Such rulings haven’t deterred the class-action lawyers. Their business is driven by settlements, and will 
remain profitable as long as companies decide it’s cheaper to pay their fees than fight them in court. 
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Hagey and some other aggressive defense lawyers have determined the best defense is a strong 
offense, “calling each footfault that occurs, increasing pressure, holding lawyers accountable,” he said. 

“There’s a substantial downside to plaintiffs’ business model if they pursue cases without having done 
their homework and without being careful,” he concluded. “For the life of us, we do not understand – 
actually, we do understand, but it’s unfortunate – why many in the defense bar appear not have the 
same perspective.” 
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